








Problem 2 — VVPAT delivery to voter

After the voter has completed voting and presses the “Cast Vote” button, the machine pushes the VVPAT out of the
slot by only 1 inch. Since the slot is located at least three feet higher than table height, a voter using a wheelchair

might not be able to reach the paper.

The VVPAT sticks out only about 1 inch after the voter is finished

In this case, if the voter presses the “Cast Vote” button a second time, the VVPAT is ejected from the slot towards
the front of the machine. Since this is not guided but literally sent flying, it would be nearly impossible for many
voters with disabilities to be able to catch the VVPAT as it comes out.

After the second press of the “Cast Vote” button, the VVPAT is ejected out the front.
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It is difficult if not impossible for many voters with disabilities to find, hold, and orient the VVPAT.

Problem 3 — Independent Verification

After the voter has located and retrieved the VVPAT, (possibly from the floor), they must place the VVPAT on some
solid surface (presumably a clipboard), take up a digital pen which must be connected to the voters’ earphones
(requiring the voter to unplug earphones from the DRE and plug them into the pen), and run the digital pen over
each line of the VVPAT, one at a time. The digital pen audio reads the characters on the VVPAT and reads them
back via the earphones.

This solution proved unworkable, even for those of us testing the machine who were not disabled. It is nearly
impossible to run the pen precisely over each line of the VVPAT, even when it can be seen. Even if it could be done
for one or two races, it was nearly impossible to verify the entire VVPAT.

This solution is unusable for almost any voter with visual disabilities, mobility impairments, cognitive disabilities,
and many others. The Liberty DRE provides no usable mechanism for independent verification.

The LibertyVote submission is unsuitable for almost any voter with visual disabilities or mobility impairment. In
light of the fact that this device provides no usable mechanism for independent verification, it is should not be used
as a ballot marking device.

The lack of an ability for a voter to independently verify the contents of the ballot violates New York State Election
Law Section 7-202(1)(e) and HAVA Section 301.
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Following the elections in 2000, in which millions of voters throughout the United States
were disenfranchised or had their fundamental right to vote impaired, impinged or unduly
burdened due to a myriad of problems in the administration of federal elections on the state level, -
Congress enacted HAVA to ensure continued protection of the fundamental right to vote.
Included among the problems that Congress addressed were those that the physically and
developmentally disabled segments of the population have long faced — being disenfranchised
historically by virtue of the inaccessible voting systems deployed throughout the country.
Accordingly, HAVA, among other things, created individual voter rights in establishing
minimum requirements for the States concerning election technology and the administration of
federal elections with a particular emphasis on voting system accessibility.

HAVA required compliance by January 1, 2006, but delegated to the states the task of
further defining and épplying the federal standards to their particular situations in their respective
states. HAVA, however, guarantees, at the minimum, that each state provide equal access to and
participation in the voting process for all of its citizens, in particular, .voters who are blind,
visually impaired and have other disabilitieé.

Without a doubt, HAVA is a watershed piece of legislation for voters with disabilities. It
creates a new right for voters with disabilities, the right to vote privately and independently,
thereby guaranteeing voters with disabilities the fundamental right to equal treatment under the
law with respect_to exercising the franchise.

In this regard, HAVA expressly grants rights t{; individuals with disabilities by requiring
that the States’ voting systems be accessible for indiv’iduals with disabilities, including the
physically disabled, developmentally disabled, and blind and visually impaired, in a manner that

provides the same opportunity for access and participation, including privacy and independence,
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as for other voters. 42 U.S.C. § 15481(a)(3). This includes providing voters with disabilities
with the opportunity to privately and independently verify their votes before they are cast. Id.
HAVA requires at least one such disabled accessible voting system to be available at each
polling place. Id. (einphasis added).

While the right is otherwise guaranteed, in the event a State, such as New York, accepts
certain funding pursuant to Title II of HAVA, voters with disabilities are specifically afforded -
the right to have expenditures used to ensure accessibility to polling places, including the path of
travel, entrances, exits, and voting areas of such polling facilities. 42 U.S.C. § 15421(b)(1).

B. New York Law Implenients HAVA and Its Accompanying

Guidelines, Requiring Satisfaction of Specific Accessibility
Requirements for Voters with Disabilities

Undei_' HAVA, Congress deferred to the states to develop the particular requirements it
deemed necessary to comply with and implement HA VA on the state level. In doing so,
Congress provided for enforcement of the State’s particular requirements so long as they are not
inconsistent with HAVA'’s federal standards. New York’s HAVA implementing legislation is
ERMA, as amended, N.Y. Elec. Law § 7-202 (2007), which is parallel to, and consistent with, -
the federal requirements. Accordingly, any plan to comply with HAVA necessarily requires full
compliance with the state’s law implemehting legislatiori.

ERMA and the accompanying regulations precisely define the standards by which New
York will satisfy HAVA, including the requirement that voters with disabilities be availed the
opportunity to vote privately and independently. Nevi' York’s specific standards account for and
address the various barriers that voters with disabilities must overcome in order to exercise their
fundamental right to vote in the manner now require(i by law.

Reflecting HAVA’s mandate of full accessibility throughout the voting process, ERMA

requires that the New York voting system provide disabled voters with the opportunity to
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privately and independently verify votes selected and the ability to privately and independently
change such votes or correct any error before the ballot is cast and counted, N.Y. Elec. Law §7-
262(1)(6) (2007); N.Y. Comp. Codes R. & Regs., tit. 9, § 62090.2(A)(3).

With specific regard to blind and visually impaired voters, in accordance with HAVA,
ERMA requires that the voting system have certain features that accommodate this group of
voters, including:

e providing sufﬁcieni illumination to enable the disabled voter to see the ballot.

N.Y. Elec. Law § 7-202(1)(k); N.Y. Comp. Codes R. & Regs., tit. 9,
§ 62090.2(A)(1);

* having at least one voting machine or systém at each polling place equipped with
an audio voting feature that communicates the complete content of the ballot in a
voice which permits a voter who is blind or visually impaired to cast a secret ballot
using voice-only or tactile discernible controls. N.Y. Elec. Law § 7-202(2)(b);

N.Y. Comp. Codes R. & Regs., tit. 9, §§ 62090.1(2), 62090.2(B)(2);

* having ballots that are printed in a format and arrangement utilizing types and fonts

that are plain and clear and “shall satisfy all requirements and standards set forth
pursuant to the federal Help America Vote Act.” N.Y. Elec. Law § 7-104(1); and
* having ballots available or printed in adjustable font sizes. N.Y. Comp. Codes R. -
& Regs., tit. 9, § 62090.2(F)(1)(c).
ERMA addresses the needs of voters with phyéicéll disabilities by requiring that voting
systems: |

» allow a voter in a wheelchair to cast his or her vote. N.Y. Elec. Law § 7-202(1)(p);
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* permit inspectors of elections to easily and safely place the voting machine or
system in a wheelchair accessible position. /d. at § 7-202(1)(q);

e offer at least one voting machine or system ét each polling place equipped with a
voting device with tactile discernible controls designed to meet the needs of voters
with limited reach and limited hand dexterity. N.Y. Elec. Law § 7-202(2)(a); N.Y.
Comp. Codes R. & Regs., tit. 9, §§ 62090.1(32); 62090.2(B)(1); and

* offer at least one voting machine or system at each polling place that is capable of
being equipped with a pneumatic switch (also called a “dual-switch”) voting
attachment which can be operated orally, by gentle pressure or the creation of a
vacuum through the inhalaﬁon or exhalation of air by the voter including, but not
limited to, a sip-and-puff switch voting attachment. N.Y. Elec. Law § 7-202(2)(c);
N.Y. Comp. Codes R. & Regs., tit. 9, §§ 62090.1(24), 62090.2(B)(2).

When ERMA was initially enacted in 2005, it, along with the related regulations,
established the precise requirements to be satisfied as New York upgraded its voting systems to
meet the standards of HAVA, including‘full voting system accessibility for voters with
disabilities. The law left open the particular voting s'ystenis to be used to meet these precise
requirements. That issue would be determined through a testing, certification and selection
process. As we know, New York, however, was woéﬁllly behind in achieving HAVA
compliance and nowhere close to approaching satisfaction of its legal obligations, when, in 2007,
the state legislature amended ERMA to proﬁde an inferim approach, referred to as “Plan B.”
Plén B specified a particular “accessible” system — alBMD — and allowed the state to provide
only one BMD in each county, rather than having one in each polling place, as required by

HAVA. The amendment to ERMA did not require an accompanying optical scanner in each
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precinct, which meant that ballots cast on the county-wide accessible ballot marking devices
would most likely be centraily scanned and counted later and separately from other ballots. The
amendment to ERMA required by Plan B was intended to terminate when New York purchases
new voting systems as permanent replacements for the lever machines.

The Supplemental Remedial Order expands upon Plan B by requiring a BMD in every
polling place, but it does not require precinct-based optical scanners. We explain below, in Point
IIL.C.1, infra, that as the use of BMDs is expanded, precinct-based scanners are.essential both to
meet the mandates of HAVA and New York law, which require equal, independent and
confidential voting in the election process, and to avoid the serious risk that votes cast on the
BMDs will be lost if only scanned on a centralized basis. Brennan Center For Justice at NYU
Law School; Task Force on Voting System Security, The Machinery of Derﬁécracy: Protecting
Elections in an Electronic World (20(_)6)' (hereinafter, Brennan Center Report™).

Under ERMA’s accompanying regulations, New York law further requires the state to
comply with the U.S. Election Assistance Commission’s VVSG’s (N.Y. Comp. Codes R. &
Regs., tit. 9, § 6209.02(A)), which were promulgated to address increasingly complex voting
system technology. Thesé guidelines went into effect nationally on December 13,2007, and
require that any newly tested voting system meet its standards. The guidelines were designed for
state and local election officials to help ensure that new voting systems function accurately and
reliably. The VVSG’s require the following:

¢ An audio-tactile interface so that a blil‘;d voter can listen to the ballot and
navigate/mark the ballot through tactile controls;
e Enlarged and enhanced text for individuals who ha-ve vision loss but cannot or

prefer not to use an audio ballot;
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* Simultaneous audio and enhanced visual display for individuals who have vision
loss and those with print perception-related disabilities such as dyslexia;
* A “non-manual” input option (usually dual switch) that allows individuals with
very limited motor skills to navigate and mark the ballot; and
e Foot pedal requiremeﬁt that allows individuals with very limited motor skills to
navigate and mark the ballot.
III. AS THE STATE COMPLIES WITH THE SUPPLEMENTAL REMEDIAL

ORDER, IT MUST ACCOUNT FOR AND ADDRESS ALL FORMS OF
DISABILITY -

As is emphasized above, any compliance plan must ensure full access for voters with
various — and oftentimes dual — disabilities. As is stands todéy, however, New York still has a
long way to go until such a voting system is in place. The Supplemental Remedial Order will -
help to bring the State closer to satisfying its legal requirements, but as a practical matter, it
appears that, at least in the short term, voters with disabilities will be forced to accept the current
best case scenario, albeit a scenario that will continue to exclude many disabled voters from full
inclusion in the voting process in the manner required by HAVA and New York’s implementing
legislation. We urge the Court to require the State to take all the steps necessary to overcome
those shortcomings as soon as possible. We set forth below our recommendations on steps and
considerations that we believe the State should take into account as it moves forward with
compliance.

A. The State’s Compliance Plan Must Involve the Participation of
Individuals With Disabilities and Experts in Assistive Technologies

In this monumental effort to reform the voting system and create an accessible voting
system, it is essential that individuals who have disabilities be provided the opportunity to

present first hand feedback on the effectiveness of proposed assistive technologies. In
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conjunction with this hands-on, practical expertise are the professional experts that can guide the
state through the technical aspects of voting system and machine technology. These include
éxperts in disability access (the way people with disabilities interact with technology) and in the

sorts of technology that is being developed to ensure improved access to voting systems over

time. It is only through the utilization of these two groups that New York will fulfill its promise,

and legal obligations, to provide a universally accessible voting system.

That New York is in the boat it is now — delinquent on meeting HAVA requirements — is
directly related to the fact that New York needs, but has failed, despite the availability of voters
with disabilities and experts in assistive technology, to consult and include these two groubs in
its HAVA implementation process. This omission is at odds with the very essence of HAVA, as
Congress recognized the need for specialized expertise in assistive.technology by funding State
Assistive Technology Programs in the 56 states and territories.

The issues presented in selecting a voting systerﬁ that provides priyacy and independence
for all voters necessarily requires an understanding of the particular accessibility issues faced by
a large and diverse population of people with different types of disabilities, and the assistive
technologies currently available and in development to accommodate their needs. Simply put, to
acquire this understanding, there is no better way to address aﬂd solve those issues than to
include and rely upon the very people that are unable to access the current voting system and the
experts that study these issues.

The amici, therefore, offer their considerable éxpertise on the issues before this Court.
They are highly knowledgeable about the accessibility issues that must be addressed for the
population of citizens with disabilities in New York, and have consulted with experts, directly

and through their counsel, on the assistive technology and important security and reliability
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issues to be considered in new voting technology. These experts include Diane Cordry Golden,
Ph.D, director of Missouri Assistive Technology,' and David Jefferson, Livermore National
Laboratory, a computer scientist in the Center for Applied Scientific Computing.”

Accordingly, for every step along the testing and certification process, includiﬁg, for
example, the “Initial Planning & Test Plan Preparation,” the “Testing of Voting Machines,” and .
the “Functional Configuration Audit™ — the disability community and related experts should be
included in decision-making with respect to voting machines and systems. This should involve -
routine input from organizations that are concerned with disability issues. The machine testing
process should involve people with a variety of disabilities in order to ensure that their needs are
met as voting machine technology develops. |

B. Viable Options for Accessible Voting Systems,
Subject to Further Adaptations and Upgrades

Based on their first-hand experience and professional expertise, the amici believe that
there are viable options currently available that will allow. for an accessible voting systém.
Experts find that BMDs and DREs are the most accessible voting systems c;urrently available.
Brennan Center Report at 75. Each system, however, has certain accessibility limitations.
Neither system can alone adequately accommodate all people with disabilities. The amici,

therefore, recommend that in order to come into full compliance with HAVA, the State must

' Dr. Goldenis a leading expert on assistive technology and accessible voting systems. Dr. Golden serves on the
Board of the National Association of Assistive Technology Act Programs, and provides technical support to the
National Disability Rights Network on voting equipment access issues. She has also provided invited testimony to
the Election Assistance Commission and the Technical Guidelines Development Committee on accessible voting
systems.

% Mr. Jefferson has extensive knowledge and experience with voting machines and technology. He spent several
years in Silicon Valley doing Internet-related work, specializing in election security. AtU.C.L.A., he conducted
research in the fields of parallel discrete event simulation, simulated evolution, parallel operating systems, and
robotics. Mr. Jefferson also serves on a number of government panels at the state and federal levels, advising on
election security issues, especially with regard to electronic and Internet voting. He also sits on the board of
directors of the California Voter Foundation.
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require that both systems be available to all voters and provide for further adaptations and
upgrades to these systems as they become available. Indeed, other states — Texas, Missouri and
fowa, for example — havé successfully met the acéessibility requirements of HAVA by making
both BMDs and DREs available to voters with disabilities.>

A basic understanding of how these voting machines function and the way people with
disabilities interact with the machines is necessary to gain an understanding of the voting
accessibility issues specific to voters with disabilities.

1. Ballot Marking Devices with a Precinct-Based Optical Scan
as the Voter Verified Paper Audit Trail

The BMD system is a paper based ballot system that utilizes a computer/electronic
interface to mark the paper ballot. The BMD prints the marked ballot for the voter to verify the
ballot, but the ballot must then be fed back into the BMD if any changes aré made, or, in the
absence of a precinct-based scanner, deposited into a separate sealed receptacle in order to be
counted and preserved. In order to count ballots from BMD:s in the same manner as other ballots
cast by people who m‘anually mark their ballot:s, the BMD must be accompanied with an optical
scanner at each precinct. Thes¢ optical scanners are cbmputer—baéed counting machines that can,
and we .believe, should, be provided at the precincts.

a. Accessible Features Currently Available

BMDs enhance currently available accessibility for disabled voters — primarily blind and

visually impaired voters —in a number of ways. The audio output communicates complete ballot

content, provides navigation of the ballot, and access to generate, verify and cast a write-in vote

3 See Texas Secretary of State Website, http://wwwsos.state.tx.us/elections/forms/sysexam/voting—sys—bycounty.pdf
(last visited January 18, 2008); Missouri Secretary of State Website,
http://www.sos.mo.gov/elections/VotersFirst/VotersFirst-F INAL.pdf#i-a (last visited January 18, 2008); Iowa
Secretary of State Website, hitp://www.sos.state.ia.us/electionsthava/access/V: otingMach html (last visited January
18, 2608). .
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(thoﬁgh it will not confirm the actual contents of write-in votes). Volume and speed of speech of
the audio output is voter adjustable. The touchscreen input has a button or other tactilely
discernible controls (e.g., in Braille). Therefore, generally speaking, BMDs are accessible for
blind, visually impaired, and deaf voters to cast their vote in a private and independent rhanner;
though difficulty exists for blind voters in being able to privately and independently put marked ._
ballots info scanners. !

BMD:s also aliow voters to verify their votes through the process of audiolizing ballot
information by input into scanners. This has, to some extent, been considered to meet the |
requirement that there be a VVPAT. In addition, these systems can allow for enlarging the
di-splay of the ballot on the.screen, which enhances the accessibility for voters who are visually
impaired (but not blind) to use these systems.

In sum, BMDs, absent precinct-based scanners, are largely accessible for blind and
visua_lly impaired voters, and are accessible for some voters with physically disabilities, provided
the voter has enough manual dexterity to handle the paper ballot once it is printed and can place
the ballot in a separate receptacle for casting without assistance. If BMDs are used without
precinct-based scanners, however, they do not allow for veriﬁcaﬁon, thereby failing to provide
some measure of a VVPAT.

b. Aspects Requiring Modification or Upgrades

BMDs, while offering significant benefits to the disabled community,A namely blind,
visually impaired, and deaf voters, do not provide acééssibility for voters who cannot handle and
manipulate a paper ballot. Because BMDs do not pr@vide a mechanism so that the paper ballot
can be verified and submitted independently, they d(; not allow most disabled voters —
particularly those with motor and other physical disabilities — to cast or verify the paper ballot

privately and independently.
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In addition, BMDs without a precinct-based optical scanner do not provide any voters
with disabilities equal treatment as other voters, in violation of HAVA, because their ballots are
not counted in the same manner or at the same time as other ballots cast in person by non-
disabled voters. |

2. Direct Recording Electronic Machines
With a Voter Verified Paper Audit Trail

Inclusion of DRE systems in any final plan will ensure access for many with disabilities
who cannot use BMDs privately and independently. }With a DRE system, the voter uses an
electronic interface to mark the ballot by making selections on a touch-screen. The DRE, in turn,
records the vote electronically, and then produces a duplicate paper record of the voter’s
decisions in an attached VVPAT, which, under New York law, only becomes the official ballot if
there is a systems failure in the electronic DRE or, more broadly, in the tallying system of DRE
electronic votes. N.Y. Elec. Law § 7-202(1)(j).*

a. Accessible Features Currently Available

DREs enable most disabled voters to cast their vote in a private and independent manner.
Audio output communicates complete ballot contént, provides navigation, and provides full
access for people who cannot see to generate and cast their vote. The volume and speed of the
audio output is adjustable by the voter. Toﬁchscreen input has a tactilely discernible control in

the form of Braille, as well as a toggle switch for manual use. In addition, for voters with

* The amici-recognize concemns about the security of DREs, but we believe that if sufficient audit procedures are
employed the security risks can be minimized and DREs, which offer an accessible option to many voters with
disabilities, can be safely used. In that regard, ERMA requires an audit after every election of three percent of the
voter verified audit records (VVPATS) from voting machines or systems, which are to be compared to the voting
machine or system. Standards are to be developed by the New York State Board of Elections to determine when any
discrepancy should lead to a larger or complete audit of all election records and how such audits should be
conducted. N.Y. Elec. Law § 9-211. In addition, in the event of a systems failure, the voter verified audit trails will
be used to determine the votes cast. N.Y. Elec. Law § 9-211(5). We believe that this level of automatic, mandatory,
scrutiny will help assure that the likelihood of security tampering with such machines will be identified and foiled.
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manual dexterity limitations, most DREs have dual switch features, which can be operated by sip
and puff and other interface devices, greatly enhancing accessibility for disabled voters. DREs
have the ability to énlarge the ballot display foi* greater visibility, and in some cases, the ability
to have audio and visual content run concurrently. This capacity is important for a numbei of
people with disabilities who benefit from relying on both vision and sound in order to adequately.

orient themselves on the ballot.

b. Aspects Requiring Modification or Upgrades

Like BMDs, a principal accessibility shortcoming of DREs is the ir_icapacity to provide
niost voters with disabilities with the ability to verify their vote in a private and independent
manner. i)REs do not allow voters who are visually disabled to review VVPAT in a private and
independent manner because the DRE technologies currently available do not provide a
mechanism for audio output of the printed audit trail for blind, visually impaired or other voters
who are unai>le to read the printed form. DREs, ‘in their current form, also cannot convert the
content of a paper ballot into accessible media, such as in Braille, large print, or audio output
format, despite the fact that the pilper ballot may be deemed the official ballot if there are
systems or machine failures. Accordingly, this falls short of the accessibility requirements of

HAVA, New York law and the VVSG, with regard to VVPAT.

C. Recommended Amendments to the Supplemental Remedial Order
Regarding New York’s Plan for Interim Compliance by Fall 2008

1. BMDs with Optical Scanners in 2008

As provided by the Supplemental Remedial Order as it relates to interim HAVA
compliance, the amici support, solely on an interim l:ia'sis, the requirement of at least one BMD in
eVery polling place for the Fall 2008 federal elections. We, however, advocate an amendment to
the interim compliance plan to add the requirement of an optical scanner in each precinct.
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Without precinct-based scanners, New York’s interim compliance effort is all but undercut.
Votes cast on BMDs will not be counted along with the votes cast on other voting machines, but
treated akin to absentee ballots. This ignores HAVA’s promise of access for voters with
disabilities, many of whom have had to vote absentee all of their voting lives because of the
inability to access New York’s soon-to-be replaced lever machines. It also gives these voters
little incentive to vote in person and use the BMDs. Further, as discussed above, there is a
heightened risk of loss of properly cast votes when scanning is done on a centralized basis only.
Brennan Center Report, supra, at 27-28. With BMDs being employed at every polling place and
being used, we hope, by voters with and without disabilities, it is likely that many votes will be
cast on these systems. Precinct-based optical scanners are a necessity to ensure that such votes
are accurately captured and timely tallied on Election Day, rather than transported to a
centralized scanner and counted following the election. As we further discuss below, since we
believe that BMDs with precinct-based optical scanners should be a part of the State’s full
HAVA compliance plan, investment in precinct-based scanners is a reasonable expenditure.

The amici recognize and agree, however, that for any voting system to be approved and
implcmented as part of the State’s final compliance plan, appropriate testing must be completed
to ensure reliability and security. Therefore, if optical scanners cannot be adequately tested and
certified by the Fall 2008 elections, as an alternative, the State’s final compliance plan must

. provide for at least one optical scanner and one BMD per precinct for the elections in the Fall of
2009. | |

.2. Comprehensive Poll Worker Training With Input
From the Disability Community

* The amici strongly recommend that the Supplemental Remedial Order be amended to

require that the State’s interim HAVA compliance plan also include provisions and funding for
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the development of éomprehensive poll worker training that will prepare poll workers adequately
on the use of the accessible BMDs, for their roll-out to every polling place for the Fall 2008

federal elections. The BMDs are radically different from the lever machines that have been used
in New York for decades and the State should not underestimate the need for comprehensive
training. Accordingly, we recommend that the State be directed to develop poll worker training .
curriculum as it relates to people with disabilities. Adequate training time must be givenonall
the necessary topics, including ensuring that poll workers are fully insfructed on how to use new
voting equipment and how to, in turn, instruct voters with disabilities on use of the new
equipment. This will also entail sensitivity training of poll workers about working with
individuals with ;/arious disabilities and about the voting rights of people with disabilities.

We strongly recommend that in connection with the development of such pol'l worker
training curriculum the State be required to consult with and utilize experts from the disabilityr
community and experts on disability access, who have extensive experience with voting access
issues. Active involvement from thdse that are most familiar with these accessibility issues is
critical to maximize vbting system accessibility. Disability experts should direct (or}at least
provide input on) comprehensive and mandatory disability awareness training to be integréted
into customary poll worker training. County Boards of Elections should recruit and hire peoplé
with disabilities to work as poll workers.

3. Public Education Campaign With Input
From the Disability Community

In conjunction with disability-specific and sensitivity training for poll workers, the
State’s interim HAVA compliance plan must also inelude a funded public education program.
Accordingly, we recommend incorporation of this requirement into the Supplemental Remedial

Order. Public education is critical to inform the disability community about accessible voting

20
6523/00996-141 Current/10549702v8 . 01/18/2008 06:23 PM



options and how to use particular voting systefns, especially as the voting system and assistive
technology develops going forward. Someone who cannot vote privately and independently
today may be able to do so in 2009 — but that voter cannot and v.vill not vote without the
knowledge that an accessible voting system is available and instructions on how to use it.

To that end, the disability community should be included in creatiﬁg public education
materials including public service announcements and in-community outreach efforts. The State ;
should consult the disability community — specifically those with extensive knowledge of and
experience with voting access issues — in developing a comprehensive voter education
curriculum for people with disabilities. The State should also fund the marketing and
distn’Bution of educational and training materials to the disability community (and the
community at large). In addition, outreach efforts should focus on the location of accessible
voting sites, as well as information concerning transportation and, where possible, transportation
itself, to such sites.

Materials produced for educating the public should be done in multiple fo-rmats including
in éudio, large print and Braille so aH individuals with visual and audio impairments will have
access to it. Disability experts should be consulted befbre producing public education materials
to ensure the language and format of all materials are accessible to individuals with all
disabilities.

D. Recﬁmmendation for Full HAVA Compliance by General Elections in 2009

Looking beyond the shortcomings of the State’s current interim HAVA compliance plan,
which we have addresse-dl above, the amici acknowledge that full HAVA compliance with
HAVA, ERMA and the VVSG simply is not péssible by the 2008 federal elections. As lever

machines are replaced in 2009, the amici believe that full compliance can be achieved through a
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flexible approach that requires both BMDs with precinct-based optical scanners, and DREs with
VVPATS, be available for all voters throughout New York State.

In addition, the State’s full HAVA compliance plan must include compulsory obligations -
on the State to continue to upgrade machines as new assistive technology becomes available.

For example, currently there is no system avéilable that allows VVPATS to display in large print
or to be audiolized so that voters who are blind can hear their ballét in order to confirm the data *
going onto the paper trail. The development and acquisition of that technology should be
mandated in order to sat_isfy the accessibility mandates of HAVA and ensure that voters with
visual impairments and voters with dexterity-related disai)ilities are able to vote with privacy and
independence, which inciudes privately and independently verifying their ballot before it is cast.
Accordingly, selection of accessible BMDs and DREs should include consultation with the
disability community and experts on assistive technologies. .This will ensure the selection and
certification of votihg machines capable of upgrades as further assistive technologies become .
available. In addition, the selection and certification process should inciude testing by
individuals_ with disabilities. This way, as the technology develops, its application for people
with disabilities can be refined before systems are purchased.

At the same time, the amici strongly believe that any voting system must pass rigorous
testing that involves the disability community to ensure accessibility, reliability and security.
Accordingly, to keep pace with advancing technologies, funds must be reserved or allocated by
the State for the testing and purchase of new voting aﬁd assistive technology as it becomes
avaiiable in order to ensure that every voter in-New York with a disability is able té mark, verify
and ;:ast their ballot privately and indépendently as retiuired by HAVA and New York’s

implementing law, regulations and guidelines.

22
6523/00996-141 Current/106549702v8 01/18/2008 06:23 PM



Finally, as discussed above, disability-specific poll worker training and public education
of voting access issues go hand in hand with implementation of new voting systems and
technologies. Therefore, as the technology develops and New York moves towards full HAVA
compliance, disability—speciﬁc training and education meésures should be included wifh the steps

New York takes in achieving full HAVA compliance.
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CONCLUSION

For the reasons discussed abbve, we respectfully request that the Court consider and
incorporate the recommendations of the amici into New York State’s revised interim and full

HAVA compliance plans.

Dated: January 18, 2007 .
: Respectfully submitted,

/s _Emily Stern
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January 22, 2008

Neil Kelleher, Commissioner

Douglas Kellner, Commissioner
Evelyn Aquila, Commissioner

Helena Moses Donohue, Commissioner
Peter Kosinski, Co-Executive Director
Stanley Zalen, Co-Executive Director

New York State Board of Elections
40 Steuben Street
Albany, NY 12207

Dear Commissioners and Co-Executive Directors,

We write to oppose any effort by the State Board of Elections to permit the
authorization or purchase of full-face DREs as ballot marking devices. Scientific
studies show that full-face DREs produce more residual votes than other voting
systems compliant with the Help America Vote Act (“HAVA”) and that the lost votes
disproportionately affect low-income voters and voters of color. The Brennan Center
filed suit against the New York City Board of Elections because of discriminatory
residual votes in 2000 and secured modifications to the City’s lever machines. We
hope that further litigation will not be necessary to preclude New York counties from
purchasing machines that potentially will disenfranchise hundreds of thousands of
New Yorkers in violation of state and federal law.

It is our understanding that on the morning of January 23, 2008, the State Board will
meet to vote on which voting systems counties may purchase to comply with Judge
Gary L. Sharpe’s January 16, 2008 Order that counties must deploy ballot marking
devices in every polling place this fall. We further understand that at least one of the
systems the State Board will consider is a full-face DRE, or “touchscreen machine,”
which presents every candidate, every race, and every ballot measure on a single,
large computer screen. These full-face DREs will produce printed paper trails of
voter choices that will presumably be the “ballots” to be counted by hand after the
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polls have closed. This procedure stands in contrast with traditional ballot marking
devices (also being considered by the State Board), which present voters with a
“scrolling” computer interface that allows voters to consider a single race at a time,
and uses that computer interface to mark a paper ballot that can later be read by an
optical scan machine.

Based upon our extensive study of electronic voting systems, it is our judgment that
any attempt to satisfy Judge Sharpe’s order by purchasing full-face DREs that have
been modified to become “ballot marking devices” is not only misguided, but also a
violation of state and federal constitutional provisions. Full-face DREs have
repeatedly been shown to produce substantially higher lost vote rates than other
voting systems, whether they are “scrolling” computer interfaces found on traditional
ballot marking devices or hand-marked optical scan ballots. These differences are
particularly pronounced among low-income voters and voters of color. There is no
state interest sufficient to justify this discriminatory burden on the fundamental right
to vote.

We also have serious concerns about whether any of the full-face DREs satisfy state
and federal accessibility requirements. It is our understanding that, unlike the three
ballot marking devices being considered by the State Board, none of the full-face
DREs produce a paper ballot that can be independently and privately reviewed by
voters with visual impairments and other disabilities. At the same time, research
sponsored by the Brennan Center suggests that persons with reading disabilities may
make many more errors on full-face DREs than other voting systems.

*k*

As you are aware, the New York State Board of Elections has broadly defined duties
and responsibilities to ensure that federal and state election laws are enforced and that
voters’ rights to cast their votes and have them counted are protected. The State
Board must act to ensure that local boards of elections across the state comply with
and implement the election laws of the State of New York and the Federal
Government, including those laws governing the purchase and use of voting
machines.

! Lawrence Norden et al., THE MACHINERY OF DEMOCRACY: VOTING SYSTEM SECURITY,
ACCESSIBILITY, USABILITY, AND CosT (Brennan Center for Justice ed., 2006), available at
http://www.brennancenter.org/content/resource/the_machinery_of democracy_voting_system_security
_accessibility _usability_a/.
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l. Full Face DREs Produce Higher Lost Vote Rates,
Particularly Among Low-Income and Minority Voters

Usability experts have long argued that, by presenting so much information on a
single computer screen, full-face DREs are inherently confusing and thus are likely to
cause more lost votes than other voting systems. An analysis of lost vote rates for the
last several federal elections, conducted by Professor David Kimball of the University
of Missouri, confirms this theory. In fact, full-face DREs have consistently produced
higher residual vote rates than any other HAVA-compliant technology.

Table 1:
Lost Vote Rates by Voting Technology
“Top of the Ticket” Races

Year Full-Face DRE  Scrolling DRE? Optical Scan

2000 1.6% — 0.9%
2002 2.2% 1.2% 1.3%
2004 1.2% 1.0% 0.7%

Based on studies of 1755 counties in 2000, 1270 counties in 2002, and 2215 counties in
2004. Source: Norden et al., supra note 1, at 99.

A “lost vote” rate of 1.0% is generally expected in “top of the ticket” races. Some
voters consciously choose not to vote for President, Senator or Governor. In 2000,
2002 and 2004, the lost vote rate for full-face DREs exceeded 1.0%. It also
consistently exceeded the lost vote rate of precinct-based optical scan machines — by
0.5% to 1.0%. In New York State, this would represent between 35,000 and 70,000
extra lost votes.

% The State Board is not considering authorization of any scrolling DREs. We are providing residual
vote rates for scrolling DRES for informational purposes. Traditional ballot marking devices use the
same interface as scrolling DREs.
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Table 2:
Ethnic and Economic Disparity in Lost Vote Rates by Voting Technology
2004 Presidential Election

Composition of County  Full-Face DRE  Scolling DRE Optical Scan

Ethnic Composition

Hispanic Voters

< 10% Hispanic 1.1% 1.0% 0.6%
10 — 30% Hispanic 1.1% 0.7% 0.9%
>30% Hispanic 2.0% 1.4% 1.2%
Median Income

< $25,000 2.8% 1.3% 1.4%
$25,000 - 32,499 1.4% 1.1% 0.8%
$32,500 - 40,000 1.3% 1.0% 0.7%
> $40,000 0.9% 0.8% 0.7%

Based on a 2004 study of more than 2500 counties. Source: Norden et al., supra note 1, at 101.

Usability experts have also long argued that voters who use computers less frequently
than the general population, or who have adopted English as a second language —
specifically, low-income and voters of color — would be disproportionately and
negatively affected by having to vote on a full-face DRE because it presents a
confusing computer interface. Again, the statistics bear out these concerns. In
particular, the data show that if New York buys full-face DREs instead of Ballot
Marking Devices and Optical Scans, the votes of close to an extra 1% of Hispanics
and 1.5% of low-income voters as a whole may be lost in top of the ticket races.

Table 3:
Lost Vote Rate for State Ballot Initiatives by Voting Technology
2004 General Election

Full-Face DRE  Nationwide Average Scrolling DRE Optical Scan

15.4% 9.3% 6.3% 8.8%
Based on a study that reviewed results of 2042 counties in 2004.
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Moreover, the lost vote rate increases as we move “down ballot.” On average, the
votes of 15.4% of voters using full-face DREs were not counted for state ballot
measures in 2004; by contrast, only 8.8% of voters using precinct count optical scan
machines did not have votes counted for state ballot measures. Again, this difference
in residual vote rates was significant regardless of vendor. This means, for instance,
if New York City buys full-face DREs instead of Ballot Marking Devices and Optical
Scans, it is likely to record 175,000 fewer votes on state ballot measures than it would
if it chose the latter technologies.

. Full-Face DREs Do Not Produce An Accessible Paper Ballot

The only record of votes cast on full-face DREs used as ballot marking devices will
be the paper trail. This is because the DRES’ counters will be turned off; there will be
no electronic record of such votes. Given this fact, DREs used as ballot marking
devices must provide a way for visually impaired and other disabled voters to review
the paper trail privately and independently.

Section 301 of HAVA provides, in relevant part, that the accessible system must “be
accessible for individuals with disabilities, including nonvisual accessibility for the
blind and visually impaired, in a manner that provides the same opportunity for
access and participation (including privacy and independence) as for other voters.”
(Emphasis added.)

Similarly, Section 7-202(1)(e) of New York election law states that a voting system
approved by the State Board must “provide the voter an opportunity to privately and
independently verify votes selected and the ability to privately and independently
change such votes or correct any error before the ballot is cast and counted.”

We are aware of only one DRE being considered by the State Board that even
purports to allow blind and visually impaired voters to privately and independently
review the paper ballot. Unfortunately, it is our judgment that this full-face system,
the LibertyVote (BMD) with EMS Liberty Control, will be inaccessible to an
unacceptably large number of disabled voters.

In particular, it is difficult to imagine how voters with visual disabilities and any sort
of mobility impairment will be able to use the system’s digital pen, which is meant to
“read back” a voter’s choices through an audio interface. Based upon interviews with
persons who have used the LibertyVote during public demonstrations, it is our
understanding that to use this digital pen, a voter must place the paper record on some
solid surface, connect the digital pen to her ear phones (requiring her to unplug her
earphones from the DRE), and run the digital pen precisely over each line of the
paper trail. Given the size of the type-font and the narrow width of the paper trail, it
is our view that this would be an extremely challenging task even for voters without
any visual or mobility impairments, let alone someone who was visually impaired
and/or lacked fine motor skills. A voting system that makes it impossible for a large
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percentage of voters with visual and mobility impairments to review their votes
violates federal and state laws and should not be certified in New York.

**k*

Compelling the use of confusing voting systems that predictably disenfranchise
hundreds of thousands of voters, who are disproportionately voters of color and
disabled voters, unnecessarily burdens the fundamental right to vote, in violation of
federal law. U.S. CoNsT. amends. I, X1V; Voting Rights Act of 1965, Section 2, 42
U.S.C. § 1973; Americans with Disabilities Act of 1990, Title 11, 42 U.S.C. 8§ 12131-
12165. In addition, Sections 1 and 11 of Article 1 of the New York Constitution
preclude the use of discriminatory voting systems. N.Y.CoONsT. art. 1, 88 1 (“No
member of this state shall be disfranchised, or deprived of any of the rights or
privileges secured to any citizen thereof, unless by the law of the land, or the
judgment of his or her peers, . ...”); 11 (“No person shall, because of race, color,
creed or religion, be subjected to any discrimination in his civil rights by any other
person or by any firm, corporation, or institution, or by the state

or any agency or subdivision of the state.”). Because voting systems that comply
with federal and state law are readily available, there can be no justification for
permitting New York counties to purchase full-face DRE voting systems for use as
ballot marking devices.

For the reasons detailed in this letter, we strongly urge you to permit the purchase of
only real ballot marking devices that were designed as ballot marking devices, and
not the use of full-face DREs that are likely to disenfranchise hundreds of thousands
of voters, particularly low-income voters, voters of color and disabled voters. New
York’s accessible voting systems should allow all voters, including the visually
impaired and other disabled voters, to verify their ballots independently and privately,
and should not employ a confusing full-face computer screen.

Sincerely,

Lawrence D. Norden
Counsel, Democracy Program

Aimee Allaud
Elections Specialist, League of Women Voters of New York State

Susan Lerner
Executive Director, Common Cause New York
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Bo Lipari
Executive Director, New Yorkers for Verified Voting

Neal Rosenstein
Government Reform Coordinator, New York Public Interest Research Group

CC: Todd D. Valentine, Counsel, New York State Board of Elections
Paul Collins, Counsel, New York State Board of Elections

Dianne E. Dixon, Chief, Civil Rights Bureau, New York State Attorney
General





